71-56:0< Loilarlocad) — g dralad Lralel) Lnalf
2022 Ol (1) 220 — (6) Al
ISSN 2520-7377 (Online), ISSN 2520-5102 (Print)

/ Gl 8 Llad) Apalasy) daSaall A ILELLY) g (g gSil) LIS
2005%5ud 308 Lilal) dpalasy) daSaall ) 38 2021450 25 a8y J Y1 Jaaaiill () 53181 dbidai ) o

Yo 48 S lae (pidas guls
Gml sl ) ol ek 13530 A4S ¢y 58 o

\ Email: aso.hamashin@sulicihan.edu.krd /

soadddl

Jh e o AT Cum (g 81yl Ll dalasy) AeSaall L et 3l COLISEY) A1 g 5 ) gamay sl Jall o8 il gl
054852005 45l 30 28 yall Lilall alasy) Sl 538 e 2005 (31 ad) ) sisal) 5 2004 Linad 481 jal) Al gall 3 )) ) 538
sl G e iyl ais Al A lial) Adabal) (o AaSnall AT (530 Ll 5 €202 1200d 25 o8 sall J5¥) alina
o oY) el el 5 Al Aea e Gl (b Agladll Aaludl i S o S F 8 29a s ) ol Les AaSadd) (5l
o) 5l 5l lld UK w5 AL 5 A )oY 5 4 al Aalill (e an yall e Lguadiy 35 Of L) ) 8 oy 8 Sl as
Ledluda AaSaall 028 Mini) G50 a¥) Jla Eum eCpnaaly Jidaaty JL3 ) AeSaally dnn oY AY) 2ol g Lgilad
0538 Y 5l Shaed Aaadll o 58 Jae of ) clgiliac i g laaly VI 28eiY L 5<3 Ailadll alSaY) 5 <l ) il jlaa) A ol
A O] Sl eliacd o lal) Jlal 38 g daSaall JSLie andy B A A1 ) ¢ yial) J8 e 202140 25 A8
Ll Jamal) ) 581 a8 5 5a¥) @lliy g 8Liall (p Jalgin) g i 5 pulial sliac | drs apoae () aaa cliac by agladind 5 cac il
le pai A Y 4l o) yua g ) sl plgd ) oo Jadd sLadll A eliac ) jeany el 4 ) gisal) IS adiiae 8
G5l Galaa slime Y Al Zle YL o Gl ja AT Guila ey <20058 ad) ) siwl) e Lil3/92 salall ddiall 020
L Lue ey Jlal) Zagalay 138 5 Aasend) 2l Y1 oy oy guatll L 5ils Ul (il e aaa ) stoaall o Wle 31 all
O s et Loasa
e el (alae (Llal) dpalady) AaSaal () 538 ¢ ) stuall eliadll (Llall Lpalasy) deSad) :Adpalidal) cilalsl)

(A0S g

Crfa s 4S aiiifling o gagiuody (3 yie Mo (YL 8als aS e Kon 32 Al LaiS s 0 380 R Sl 4o sty 338 o
Soie Ao &l sluly 4841 2005 s siued 5 2004 ol o3 (53 ye 5 (slulad 40800 pad ASATESy, 4]
o A 33 A (555 A) Lo s a5 o Bl ke JHoad VL 6Bal Ll cadSay (sl seta 5Ll s 20055 3005
Olsi Al o) AS SulS (538 4o g ClSsla 4S o e sl sl GlSLulyy ) shued (Bod (5 4SS 0 (oalade Al (e
il seda e o s YL d\ﬁa\q o sAlla (538 4l g g1 4S Kala @15::_)\.}_2,\ u\.ﬁa\,} ERTE X NPy N @\SM\.@S.U
G132 538 JLASi (S84 g piiadla 5 Gl e 5ala Al dliSay (g0 (23S 0 aSis SVl lay s 8 S
pha Ay sl Bl il el 4 IS Sl e capil g 3 S 4&oly pad (gl 0 st s yam3 (5L
s 30 e (Aond YL 8ol (sluly cadSay (sl st (sLuls (Sssm 0 U 55 ol s0d A 4333 pdl ¢ 55 lSAalans
s (5 p0553/92 (soala (543 sAady Lidadd 4S () g gala Al Lt 3 S (5l (saSBala Al iagluly 24 2005
c i gl (AL ool 5 Ly (o)) LU 5 O e 53l Gl s (i ome 42 0552080 )l (54880l (g4l gS 4S 48 e
4S8 055208003 3/2 (5435 s 1y S Al ) ja A odls (545 ) 35 42 Ay o5 (L 5 0 e (543 Ay (et S
Sy aad adSs  Sa Ko s

(533 VL (g it o 1 ad sVL 61833 Ll ¢ simed (58313 ¢ I (VL s 14 g ALls

DOI: http://dx.doi.org/10.25098/6.1.4
®®@® Distributed under the terms and conditions of the License 4.0 (CC BY-NC-ND 4.0)

56


http://dx.doi.org/10.25098/6.1.4

715602 Lilaslaad] — Slgsn dralad Lualel) Alaall
2022 & 23 «(1) 332 — (6) Al
ISSN 2520-7377 (Online), ISSN 2520-5102 (Print)

Abstract:

This study adequately addresses the problems facing the Iraqi Federal Supreme Court in terms of
its formation mechanism under the Iraqi State Administration Law of 2004 and the Iragi Constitution
2005 with the Federal Supreme Court Law No. 30 of 2005 and its first amendment Law No. 25 of
2021, as well as the extent of the Court’s independence from the Judicial authority. This is a result of
textual contradictions between the constitution and the law of the court, on the one hand, this led to
creating large gap between the components of the judiciary in Irag, and on the other hand, this matter
coincided with the court’s endeavor in some of its decisions to remain without reference in terms of
legal, administrative and financial terms. Consequently, that led to the death of one of its judges and
the other judge retiring for health reasons that led to the obvious paralysis and disruption of that
service.

This resulted in preventing this court from holding its sessions and proceeding continuing to issue
judicial decisions and rulings the reason being inability to hold sessions with the unanimity of its
members. This continued until the law of the court was first amended by Law No. 25 of 2021 by the
Iraqi legislator who personally raised the problems of the court; and this resulted in a newly amended
law to refer the former members of the court to retirement. The court judges are replaced with new
members in the new amended law, who comprises nine original members and four reserve judges.
With this matter, the amended law also fell into the quagmire of constitutional violations for limiting
members to judges only, excluding legal scholars and Islamic jurisprudence experts, regardless of the
fact that the amended law stipulated this fact in Article 92/Second of the 2005 Iraqi constitution.
Additionally, the law was passed by a simple majority of members of the Iragi Council of
Representatives, knowing that the constitution specified a two-thirds majority as a legal quorum for
voting, not a simple majority. This, of course, is a fundamental formal flaw in the law.

Keywords: Federal Supreme Court, Constitutional Judiciary, Federal Supreme Court Law, Supreme
Judicial Council.
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